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. Why Doesn’t He Leave?
Restoring Liberty and
Equality to Battered Women

DIANE.L. ROSENFELD

In 1994, I was serving as Acting Chief of the Women’s Advocacy Divi-
sion at the Illinois Attorney General’s Office when a woman named Rhonda
called me. She told me that the day after she had obtained an emergency order
of protection! against her ex-boyfriend Steve, he followed her in his car, forced
her off the road, and threatened to “rip her guts out” with a lug wrench that he
held in his fist, poised in the air and aimed at her stomach. Rhonda’s sixty-
three-year-old father, who was with her, jumped out of the car and tried to
restrain Steve. In résponse, Steve beat him so severely that he required a visit to
an emergency room. Rhonda was terrified. Her immediate obstacle was a
return to court the next day for a full hearing to extend the protection order. I
agreed to accompany her to the hearing, ' )

After the hearing, at which Steve received a month-long continuance to hire

an attorney, Rhonda and [ went to the cubicle of her court-assigned advocate =~

where we discussed the need for a safety plan. Rhonda’s eyes filled with tears,
as she confessed that she had been sleeping in her car for the past fourédays.
She was afraid to go to her apartment; Steve already had broken in. She also
did not:want to go to her father’s house and risk further endangering him.
Rhonda spoke of her need to hide from Steve with an air of inevitability —a
fear that he would find her anyway. We all agreed she needed fo go to a
battered women’s shelter. .
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At that moment the injustice of the situation suddenly became apparent to
me. Why, after a woman has been beaten by her intimate partner, should she
be forced to seek shelter outside of her home, while her abuser is free fo roam
the streets and terrorize her? Doesn’t this arrangement just add insult to injury
—the insult of leaving one’s home to the injury of being beaten there? Why
must she restrict her own freedom of movement out of realistic fear that he
will stalk her and assault her again, while his freedom of movement remains
relatively unfettered? How could —and should —the power of the state be
used transformatively to redistribute the rights and responsibilities in this
situation to reflect more fairly the conduct of the parties?

The answer, I propose, lies in the creation of batterer detention facilities to
house batterers after a domestic assault, Detaining the abuser would appropri-
ately redistribute {iberty back to the woman who was victimized by the vio-
lence. Subject to a hybrid of civil commitment and criminal responsi bility, the
batterer would be both punished through the detention and treated through
intense therapy. The woman, on the other hand, would be able to remain

safely in her home and not be forced to uproot herself —and perhaps her
children —in search of shelter. :

The first section of this essay explores questions of citizenship, equal protec-
tion, and liberty with a focus on how a battered woman’s interests are compro-
mised under the current institutional structure and practice of the criminal
Justice system. In the second section, I locate batterer intervention facilities
within the current legal regime surrounding domestic violence and assert that

creating these facilities would be more consistent with battered women’s pref-
erences than the current structure in which they must run for their lives. I then
describe how a batterer’s detention facility would operate, incorporating the
most current research on batterer intervention into a program with a housing
component.? Finally, I conclude that changing the institutional structure of the
criminal justice system’s response to domestic violence would both cﬁange
women’s rights as citizens and would interrupt the pernicious and predictable
cycles of family violence that plague so many of our homes.

Twenty years ago, Catharine MacKinnon analogized wife beating to sexual
harassment, noting that “even acts that have been objectively illegal are Sys-
tematically tolerated.”3 Expanding on this theme, Duncan Kennedy has de-
fined a sphere he refers to as the “tolerated residuum” of abuse that exists in
many heterosexual relationships.* This sphere includes the penumbral area of
abuse that is legally prohibited but widely understood to be unpoliced. This
oceurs in a “legal system?” that is set up “to condemn sexual abuse of women
by men in the abstract but at the same time operating the system so that many,
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? 1 to
many instances of clearly wrongful abuse are tolerat;d. 11The ll)lropc.)s; o
i is ai i t changin
i e males is aimed specifically a :
intervene to stop and treat abusiv isal 78 the
boundaries of the tolerated residuum, shrinking the sphere to reflect tha
abuse is truly intolerable. . o .
Prior to Catharine MacKinnon’s articulation of the theory of sexillal hara's
i i threatening
as making lewd suggestions or
ment, 2 woman whose male boss w s or t ing
to cu',c off or alter her employment usually had to accept the Situat;lon .alsb ]u's.d
i an
life.” She had no legal rights that would allow her to remain zt er jo an
challenge the discriminatory behavior. Her choices were limited to accepting
i Isewhere.
her lot or seeking employment e N _—
MacKinnon’s theory transformed women’s opportunities for pa}:tmpanod
i i rourn
in the workplace by giving the aggnevgd party a ligal right so stan:l f:{]):fgsmmal
iscrimination. The concept, theory, and practice
and work free of discrimination. | d practi xa
harassment law have revolutionized the workplace by redistributing the s
entitlements with which a woman enters the market. P
In a homologous fashion, it is unacceptable that women must sa o con-
tinued abuse at the hands of an intimate partner without meaningtul s e
ot et o
intervention and accept it as “just life.”$ Using sexual harassmen}: asa 11:1
i i i hope that a change
i this essay is offered in the !
of transformative legal theory, . he b e
in the institutional arrangements surrounding domestic violence would g

meaning to the promise of equal protection.

Give Me Liberty |

Domestic violence implicates a battered Womant’s int-erest in b:w}tlh llbz:;;yl
and equality. A narrow focus on a battered Woma'n’s sxtfla_non whe?1 1te :{juci_
to which she has turned for help tells her to go into hfdmg atas ; ; hock
dates her acute loss of liberty. If the lens is moved to a wider angle, t eldeglathe
equal protection of the laws comes into focus. When wo;nen ?re t;ére 3; e
criminal justice system to leave their home? and seel‘c s!-le ter elsew ¢ while
men are left largely unaccountable for their own criminal béh.:g;lor, the ez;t
tematic preference of men’s rights c;v;r wivomen’s becomes vividly apparent.

is i ual protection of the laws. .

Th;;lse; ?::Vliil(f)iffemegt officers respond toa domfest.ic assault, they u‘siuaiI};
take the batterer into custody while advising the victim to seel'c an order o
protection. At the same time, law enforcement officers will protnde Elsle \}rllcum
with a list of shelters or the name of a victim advocate who- will guide her t:)
such shelters. It is at this precise moment thaF tbe meaning ofdfh‘? stater :
promise of protection is called into question and its internal contradictions a
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revealed. For if the state expected that the order of protection would be ef-
fective, why then does it recommend that the battered woman go into hiding

for her life? A critical examination of this moment in domestic violence impli-

cates the state’s role in both denying a woman equal protection and being
complicit in her loss of liberty. Not only does it condone such loss of liberty, it
explicitly recommends it. B

The order of protection represents the state’s promise of equal protection to
its citizens: For the state to recommend seeking shelter contemporaneously
with issuing an order of protection is an implicit recognition that it is breaking
its promise of protection as it is making it. In the context of domestic violence,
liberty is a zero-sum game in which the state, by its deliberate inaction, sides
with the batterer. Since the batterer’s freedom is inversely related to his vie-
tim’s, every act or omission by the state that preserves the batterer’s freedom
must be seen for what it also is — part of a systematic imposition on the liberty
mterests of an abused woman. Noteworthy here is the recognition that stalk-
ing laws anticipate the probability that an abuser will not be adequately re-
strained by the protection order, and will continue to seek out the victim.
Instead of making the first state intervention as effective as possible, which the
state would do if it took domestic violence seriously, it offers a series of re-

sponses that encourage the battered woman to continually seek piecemeal

protection from the criminal justice system. The problem is that this response
leaves her open to predictable reassault.s

Moreover, the state explicitly requires the battered woman to take respon-
sibility for her own safety and for its own failure to protect her as a citizen.
Battered women’s shelters represent nothing less than a loss of a woman’s
liberty to move around freely because she, as a result of challenging the violent
domination she faces at home, must now exist in hiding. She loses her freedom
to go to work, to attend school, to participate in those daily activities that
make up the normal texture of one’s jife. Through its reliance on a system that
undermines the fundamental citizenship rights of an already besieged class,
the state becomes complicit in not only the perpetuation of violence, but also
in the maintenance of a silenced underciass. Not only are battered worren

implicitly told that their concerns wil] be ignored, but they are also denjed the

freedom necessary to successfully mobilize to have thejr rights protected.”

In what other crime is the blame and responsibility not only placed on the -

victim but also reflected institutionally? In this light, battered women’s shelters

can be seen as an institutionalized representation of the systematic denial of
equal protection under the laws,

Indeed, the existence of battered women’s shelters is an example of what
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Reva Siegel calls a “status-enforcing regime” that transformed the practice of
wife-beating without abolishing it, thus reinforcing male dominance.® The
way that this regime works is by passing laws prohibiting domestic violence,
while at the same time supporting structures that maintain the status quo SO
that the new law, while well intentioned, will not give a battered woman a
right to be free from the predictable violence committed against her by her
intimate partner. Rather, these laws represent just enough superficial change
to quiet public outcry and fail to either address the underlying causes of the
problem or to alter the power dynamics between the parties.

It is not a coincidence that the rise in the number and power of battered
women’s shelters grew along with the rise in the number of laws and political
initiatives to fight domestic violence. Shelters now form the epicenter of re-

- sponse to domestic violence —they are fully integrated into government re-

sponse. But laws that purport to protect while telling you to fend for yourself
are not likely to provide the “equal protection” they promise. Changing the
structural arrangements around domestic violence by creating facilities that
reflect the state’s desire and ability to hold the offender accountable would be 2
transformative move aimed directly at eliminating the effect of battered wom-
en’s shelters as status-enforcing regimes.

While a battered woman’s liberty interests will be explored in this paper,
notions of equal protection are just as relevant. The legal progress women
have made in the past twenty-five years has been based on equality theory
rather than on liberty interests. The development of sexual harassment law
represents the most significant Jegal gain for women to date. The right to -
participate in the workforce free of sexual harassment is now part of every
person’s entitlement. In fact, sexual harassment law took away the male en-
titlement to dominate women in the workplace by exploiting their sexuality.
Perhaps a real response to domestic violence, as suggested in this essay, would
likewise take away male entitlement to dominate them physically at home.

In the post-Morrison legal world in which there is no longer a federally
recognized right to be free from gender-motivated violence,® women are, as
Catharine MacKinnon puts it, sent back home to their abusers. Consider this
analogy:

One way to describe the process of change in women’s legal status from
chattel to citizen is as a process of leaving home. The closer to home wornen’s
injuries are addressed, the less power and fewer rights they seem to have; the
further away from home the forum, the more power and rights women have
gained —and with them freedom of action, resources and access to a larger
world. In experiential terms, women are least equal at home, in private; they
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have had the most equality in public, far from home. It is in the private, man’s
sovereign castle, where most women remain for a lifetime, where women are
most likely to be battered and sexually assaulted, and where they have no
recourse because the private, by definition, is inviolable and recourse means
intervention. . . . [Olne way to describe this dynamic is to observe that men
often respect other men’s terrain as sovereign in exchange for those other
men’s respect for their own sovereignty on their own terrain. As a result of
such balances that men with power strike among themselves, represented in
the shape of public institutions, men have the most freedom at home, and
women gain correspondingly greater equality, hence freedom, the further
away from home they go.1°

Despite formal legal and policy changes that supposedly reflect a more
enlightened view of family and gender relations, as MacKinnon notes the
home remains a bastion of male domination, most noticeably where violence
1s involved. The abused woman is explicitly told that to stand a legitimate
chance of being protected from violence she must leave her home, that she will
be heard only when she speaks with her feet. '

Why does the system work this way? The reluctance many male judges have

- to telling a man what he can and cannot do in lis own home to his “own” wife
strongly supports MacKinnon’s point. Indeed, isn’t it possible that male sov-

ereignty depends for its existence on this very notion—that men can accept -

hierarchy among other men as long as they all understand themselves to be
superior to women? '

Battered Women’s Shelters: An Institutional Analysis

Historically, battered women’s shelters were a desperate attempt by
wolten to protect other women who were experiencing abuse, mostly from
violent, alcoholic husbands.!! The battered women’s movement culminated in
the establishment of the first battered women’s shelter in England in 1974.12
The shelter idea spread to the United States and generated pressure to change
the law to criminalize wife beating. The salient point is that when battered
. women’s shelters were started, domestic violence was largely shielded from the
eyes of the law.

Now, however, all states and the federal government have laws against
domestic violence and stalking. Public officials at all levels, from local prosecu-
tors to governors to former Attorney General Janet Reno, have decried the
amount of violence against women in society, paying particular attention to
domestic violence. Now that the government has asserted its political will to

q
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stop violence against women, a critical reassessment of the institutional ar-

rangements surrounding the response to domestic violence is warranted.

In this vein, it is instructive to examine how battered women’s shelters have
been integrated into the state’s response to domestic violence under this new
legal regime that treats wife beating as criminal. While the state neither fully
supports nor runs battered women’s shelters, it explicitly relies upon them in
its response to domestic violence. In progressive law enforcement depart-
ments, police supply information on battered women’s shelters when they

answer domestic violence calls.!> At the same time, the police will usually

advise the woman to seek a protective order, Underlying this seemingly redun-
dant behavior is a realistic expectation that an order of protection will not
actually provide adequate security. By referring a battered woman to a shelter,
the state demonstrates that it believes both that the violence will escalate if her
partner is allowed contact with her and that it is her responsibility to provide
for her own safety. The same expectation that the order of protection will not
adequately restrain the batterer from reassaulting his victim is reflected in
stalking laws. Yet instead of seriously reforming its response, the criminal
justice system routinely issues protective orders, fully aware of the likelihood
that the orders will not work.

In the same way that the existence of battered women’s shelters reifies the
notion that the victim must seek shelter, the creation of detention facilities

“would instead give meaning to male responsibility for violent and abusive

behavior. The current regime in which women’s complaints of abuse are not
treated as lethal threats forces abused women to seek other methods of assis-
tance rather than to rely on the state for protection. ‘

By contrast, increasing state protection from abuse would change the dis-
tribution of rights and responsibilities of people involved in domestic violence,
and would make battered women more likely to call upon the state for protec-
tion.* It could increase the real cost and consequences to the abuser. By giving
abused women an expanded range of options to deal with their situations,
batterer detention facilities would represent a government response more
commensurate with its promise of protection.

Whether through- direct action or failure to act, the state is implicated in
almost all aspects of domestic violence. Through legislation, law enforcement,
judicial decision-making, and the performance of a multitude of other roles
and functions, the state acts. In so doing, it takes a side— and privileges the
interests of one party over the other. In a situation of domestic viclence,
when a woman is not safely separated from her assailant, the state’s actions
place her in danger of attack. The present delivery of state services in response
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to domestic violence is rife with state action thar exacerbates and intensifies
the problem, rather than addressing it effectively.

Locating Batterer Detention Facilities Within
the Larger Context of Domestic Violence
CONTINUED SUPPORT FOR BATTERED WOMEN'S SERVICES

My proposal to create batterer Intervention facilities and the.critique of
battered women’s shelters as part of the facilitation of domestic viclence is not
to be read as an indictment of the battered women’s movement or the life-
saving work that battered women’s advocates have done throughout the years.
It is rather a critique aimed at a criminal justice system that can do a much
better job of protecting its citizens from domestic abuse. Imagine for a mo-
ment the expanded range of services that battered women’s advocates could
provide if the batterer, rather than the battered woman, were the one detained.
If the pressure to provide shelter were decreased, advocates could turn their
attention to providing more long-term assistance to battered women, such as
helping them find permanent new housing, new jobs, or job training so that

they could advance in their careers. A battered woman would be able to
evaluate her options in relative safety, while the batterer would be in deten-
tion, rather than having to run for her kife and hide. -

BATTERED WOMEN AND NORMATIVE PREFERENCES:
WHY SHE DOESN'T LEAVE

Many of the normative assumptions made about the parties involved in

domestic violence fail to address adequately the complexity of the relationship

between the perpetrator and the victim. Unlike most other victim to offender
relationships, in domestic violence the parties are connected emotionally and
economically and often have children together. When hearing stories about
domestic violence, people often ask, “Why doesn’t she leave?” Thig question,
which assumes that the woman twants to leave the relatibnship, disregards the
context of intimate violence, Instead, the battered woman usually wants the
violence to stop.'S This precept should be the operating normative assumption
for the creation of batterer detention facilities, as it increases the possibility
that the violence sij] stop. o
Focusing on the question of why she does not leave also reflects the com-
monly held attitude that it is the batt

ered woman’s responsibility to control {or
avoid) the temper of her violent inti

mate partner. It reflects the deeply misogy-
nist idea that 2 woman mustactin a way so as not to displease her hushaj d—a
notion that underlies laws explicitly permitting a husband to beat his wife,16
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It also asswmes that there is someplace to go, and tha
These presumptions have many flaws.!? First, while batters
do exist, such shelters are only a temporary solution, and hg

shelter in a strange and hidden place. She must uproot herself ##i¢
and go into hiding. She will be cut off from fa_!miliar SULFOUI
support system. She may lose contact with friends anc.l fam .
moment when she most needs emotional support.'8 Her job may:l
jeopardy. If she works out of her home, she may be unable to cong
natively, she may justifiably fear going to work, where her abuser i
her.'® If she has éhildren, their school attendance will likely be ¢ 501 :
Schools are often the site of parental abduction, and battered womeii:recog:
nize and may simply not be willing to take this risk. . & :

Maost important, however, leaving is the most dangerous time for a woman
Battered women who are killed by their abusers have left or atternpted to leave.
an average of at least five times.20 It is critical to understand tha.t bfecause
battering is about power and control, a woman leaving her abuser signifies to
him a loss of control and he will predictably reassault her in an attempt to
reassert control. While it might seem counterintuitive, men who batter do
not do it because they want the woman to leave; rather, they want her to stay,
but in a subordinate position. Abused women often leave to both escape
further abuse and also because they interpret the battering as a message that
their batterers must hate them and want them to leave. However, it is much
more cofnp!icated than that.?2 So well does the criminal justice system under-
stand this problem that stalking laws anticipate that she will leave and that he
will staik her in exactly this manner. _ :

Fear is often the biggest reason that women don’t leave. Many abused
women have been warned by their batterers that the punishment for leaving
will be severe. Fear paralyzes many battered women — fear that the abuse will
escalate once the abuser finds them, fear of the unknown once they leave, fear
of losing custody of the children (a very common threat of batterérs) and fear
of abject poverty.23 In this current environment, it is quite understandable vsf*hy
women don’t leave if one takes a moment to consider the realities facing
women in this situation. _ 4

Although frustrating to battered women’s advocates, we shoul‘d not be sur-
prised that several years into the movement, people are still askmg the ques-
tion, “Why doesn’t she leave?” The entire criminal justice system is set up to
perpetuate the victim-blaming inherent in the question. Battered women’s
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shelters reify the notion that the violence is her responsibility; invisible is the
counter notion of male responsibility. In a culture that has never truly rejected
the idea that a woman is responsible for her partner’s violence, where the laws
have codified the notion that female sexuality is an open invitation to male
violence, perhaps the only surprise is that we have seen so much surface-level
change in the formal response to domestic violence.

INTERRUPTING THE KNOWN CYCLES OF INTIMATE VIOLENCE

. Itis widely recognized that domestic violence occurs in cycles. In the
tension-building phase, the man is irritable and cranky, and nothing the
woman does can please him. He gradually becomes more abusive and may
slap and verbally abuse his intimate partner. The next stage is the violent
outbreak with acute battering. The man will “fly into a rage and become
violent for no apparent reason, or state a reason that seems petty or irrational,
such as his wife’s cooking.”?4 Reports of the violent outbreak often describe
men as acting completely out of control, wild-eyed, red in the face, and foam-
ing at the mouth. After the beating, the man is remorseful and apologetic. This
is known as the “honeymoon phase.” This “intermitcent reinforcement” is a
powerful tool to keep the woman in the relationship.2s Many women will stay

in the relationship believing in the “man they love” and hoping that his prom-

1ses to change will be fulfilled. )

The predictability with which domestic abuse occurs gives law enforcement
a unique opportunity to intervene effectively to prevent further criminal ac-
tivity. The batterer detention proposal is designed specifically to interrupt the
known cycle of violence.

Integrally related to the cycles of violence in domestic abuse is what can be
described as “the stalking cycle.” It is predictable that when an abused woman
tries to leave her abuser, he will prevent her, or attempt to prevent her from
leaving through increasingly violent means. Stalking laws, which exist in every
state, reflect the knowledge that the order of protection obtained by the bat-
tered woman may not be strong enough to stop the rman from following her to
get her back. The irony of this method of control is intriguing; the man typ-
ically beats and/or rapes the woman in an attempt to get her to stay with him.
One might think from his actions that he wants her to leave, but that is not;,:he
case, as evidenced by the stalking that almost inevitably takes place after she
tries to do so. Instead, stalking grows out of the abuser’s feeling that “if I can’t
have you no one will.”

The cycle of domestic violence together with the stalking cycle combine to
produce an elaborate game of hide and seek in which battered women’s shel-
ters play an important role. Put simply, the abused woman hides in a battered
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woman’s shelter,? and the batterer seeks her through stalking, This is far from
a game, however. It is nothing less than a terroristic attempt by the batterer to
regain control over the victim to resume the cycle of violence she has broken
by leaving. Stalking must be treated as the lethal act that it is. Violation of a
restraining order demonstrates the perpetrator’s disregard for legal authority
~-a strong indication of his belief that his criminal behavior will not have
consequences. This behavior should be read as a sign of immediate and grave
danger to the battered woman, and reacted to appropriately by law enforce-
ment. If it is not, the woman will end up like other hunted prey.2”

Batterer Detention Facilities

In the typical cycle of domestic violence, separation is the most dan-
gerous time for a battered woman. My proposal is aimed at safely separating
the parties and defusing the volatility of the situation to prevent escalation of
the violence. We are at a moment in history where our collective understand-
ing of intimate partner violence is evolving simultaneously with an increased
focus on offender management and accountability.?®

My proposal is intended not to detract from the provision of services for
battered women but to increase the range of available options in response to
domestic violence. :

The most current thinking on batterer intervention indicates that a con-
stellation of services is necessary for a successful program. This includes par-
ticipation from judges, prosecutors, probation officers, victim advocates, and
batterer program personnel. Although a batterer detention facility does not
yet extist, the information available through the various programs in place
across the country is directly applicable to a program that includes a housing
component. The addition of a housing component to a batterer intervention
program would be fully consistent with program objectives and would aug-
ment the effectiveness of intervention by decreasing significantly the oppor-
tunity for reassault.?® _

The following subsections describe the main components of a batterer de-
tention facility. First, the facility should be created by a local coordinated -
community council. It should include active judicial oversight and participa-
tion, a well-planned intake evaluation process, 2 work release program using
electronic monitoring, state-of-the-art batterer intervention therapy, coordi-

- nation with victim services, enumeration of specific responsibilities for pro-

gram participants, consideration of possible funding mechanisms, and cost-
benefit analysis.>® This is only a starting point for discussion in planning a
successful pilot program.
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CONSTELLATION OF SERVICES:
COORPINATED COMMUNITY RESPONSE

Coordination of community services and the criminal justice system has
been demonstrated to be the most effective way of addressing batterer be-
havior. A recent report on batterer intervention by the National Institute for
Justice suggests that an integrated criminal justice response to battering should
include law enforcement officers, prosecutors, judges, victim advocates, and

probation officers and should promote cross-fertilization of ideas.3! Addi--

tionally, members of the defense bar should be included in the design of bat-
terer detention facilities, as their cooperation and involvement can trouble-
shoot problems that can be addressed in the planning process and facilitate
their clients’ participation in the program.3? The coordinarted structure will
strengthen-the overall delivery of services and help to ensure that the victim’s
safety is not neglected through miscommunication regarding the batterer’s
treatment. :

VICTIM LIAISON

The safety of the victim is the cornerstone of the batterer detention
facility proposal. Indeed, it is structured to increase the victim’s range of op-
tions, as well as to redistribute the rights and responsibilities for the domestic
assault. Detaining the perpetrator allows the battered woman to confront her
options in relative safety. Moreover, she will be able to make these choices
while staying at home, rather than being restricted by the “choice” of hiding
from her abuser or going back to him.

That ultimate objective suggests that batterer detention facilities should
incorporate comprehensive victim services. Victim advocates must be included
in the design of the program to ensure the full consideration of victim safety
concerns and the realization of victim preferences. Batterer detention facilities
should also appoint a special victim liaison to communicate with victims on an

ongoing basis. Victim notification is very important at certain times in the'

program. Currently, victims are notified when a batterer begins a progranrf;
when he is terminated for noncompliance, when he completes the program,
and when there is an imminent threat to the victim’s safety.?* Notification
procedures should be developed to accommodate the spécific needs of victims
whose abusers are in the detention program. While the victim would be in-
formed of threats to her security, the detention program increases the extent to
which the batterer’s behavior is controlled and monitored. In this system,

threats to her safety could and should be more immediately and effectively

addressed, because he is already in a custodial setting,
The victim liaison also could perform the role of explaining safety planning
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and the basic features of the program. Many battered women whose abusers
are in batterer intervention programs are not aware of services available to
them. Victim liaisons can provide crucial information to help battered women
build the support system they need, evaluate their options, improve their lives
and ensure their safety. They can help the victim understand that enroliment in
the batterer detention facility does not guarantee that the batterer will change.
Importantly, the liaison can serve as a person for the battered woman to call
when she needs support.®

LETHALITY ASSESSMENT PERFORMED AT INTAKE

Domestic violence cases should all be treated as potentially lethal crimes.
All domestic homicides and murder-suicides have involved previous incidents
of physical assaults accompanied by threats of murder. Working backward
from the domestic homicide, the consistent message is that if the criminal
justice system had treated the domestic assault as potentially lethal, the mur-
der might have been prevented.

Lethality assessments should be absolutely mandatory in all domestic vio-
lence cases. Following the lethality assessment, the defendant can be held
under a pretrial detention statute until he can have a hearing before a judge.
Pretrial detention is constitutional under many circumstances, and most states
have statutes that specifically authorize it in cases of domestic assault.?

The legal apparatus necessary to sustain a batterer intervention program
would include a structure of incentives to make the program attractive to the
batterer. The most logical of these incentives would be a resolution of the
criminal complaint that does not include a finding of guilty if the batterer
agrees to enter the program, completes it successfully, and fails to reassault for
a given period of time.

At intake, which should take place within twenty-four hours of arrest, a
specially trained batterer counselor or probation officer would explain the
option of going to a batterer intervention facility and conduct the appropriate
evaluation to determine eligibility.

The primary determinant of fitness for a batterer intervention facility is the ‘
performance of a lethality assessment. Conducting a lethality assessment of
batterers at the intake phase can make the difference between life and death B
for the victim. For this reason, the evaluator should be instructed to “assume -
there exists a potentially lethal situation.”*¢ In doing so, the evaluator could
and should make use of the substantial literature on assessing whether. bat-
terers are likely to kill.3” Moreover, the lethality assessment should be con-
ducted on an ongoing basis to monitor threatening behavior. It s critical that
the lethality assessment be coordinated with victim notification services. _

Evaluation criteria would include, but not be limited to, the alleged
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batterer’s family history, his criminal record, his attitude toward control
within an intimate relationship, his attitude toward and previous use of vio-
lence in intimate relationships, his history of substance and alcohol abuse; his
propensity for violénce outside the home, his level of contrition for the at-
tack, his level of denial of the seriousness of the assault, whether children are
involved as witnesses or as victims, and other information relevant to the

batterer’s propensity to commit violence against his intimate partner. The

information gathered in the assessment would provide useful guidance in con-

structing the detention program and for coordinating safety measures with the
victim’s liaison.

ACTIVE JUDICIAL OVERSIGHT

Active judicial management and oversight of -domestic violence cases
have been shown to decrease reassault rates and to-increase batterer-com-
pliance with orders of protection and attendance at court-mandated batterer
intervention programs. Thus, participation by the judiciary in the operation of
batterer detention facilities would be essential to their success. Ongoing judi-

cial oversight sends the signal to both batterers and victims that their cases will
be taken seriously by a criminal justice system that understands the nature of

the crime and is committed to protecting victim safety.

Batterer intervention facilities should have intuitive appeal to the judiciary.
They add a meaningful alternative to the current choice of jail or no-jail.
Courts have too few alternatives in dealing effectively with domestic vio-
lence.*® Judges are often uncomfortable issuing only orders of protection,
knowing the probability that the order will not protect the victim. Yet, they
impose jail only for the most egregious intimate partner assaults, because
many judges simply feel that a prison sentence is incommensurate with the
crime of domestic violence. o

The creation of batterer intervention facilities as a criminal justice option is
not intended to suggest that battering is not criminal. Rather, it recognizes that
. the common criminal sanction has not proven to be the most effective way to
address domestic violence.3® Short jail sentences without specific batterer in-
tervention tend to have the effect of incubating violent behavior. Placing the
batterer in confinement with other violent offenders offers the opportunity for
male bonding over violent behavior —a problem so pronounced that batterer
intervention programs take measures to confront the issue before it arises —
and will likely produce an angrier batterer with stronger desire to seek revenge
on his victim upon release. 0

Moreover, jail sentences often correlate with the “honeymoon” period of
the violence cycle, during which time the offender will apologize profusely
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from jail and claim he learned his lesson.! Beciau's? the dynamics and power
structure of the relationship change when he is in jail — he F)ecomes depegd?nt
on her for outside contacts and access to TESOUTCEs — shfa n_ught be more w‘ulimg
to accept his apologies, as well as to pity him for bemg in jail. Yet, if }-ns vio eﬂt
behavior in intimate situations is not addressed, he will likely repeat it when he
is released. - ' o '

A judiciary committed to effectively addressing domestic violence can 1n;e—
grate a batterer detention facility into an overall structt'xre o.f sanctions c;r
intimate partner violence. A system of graduated sanctions is .th-e mos.t ef-
fective way of dealing with domestic violence. Judges must be willing to I'SSILIC
meaningful and appropriate sentences and to respond forcef-uuy to any viola-
tions of orders of protection.* Adding the option of det.ammg batt-er.ers in
specially created facilities in no way negates the appropriateness of jail sen-

tences in many domestic assault cases. Rather, batterer detention 1s intended

to address effectively the criminal behavior of an entire group of batterers
whose behavior is not so addressed under the current system.

. WORK RELEASE :
Work release would be a key component of the batterer det.ention facil-
ity. According to David Adams, a founder of EMERGE- in Cambridge, Massa-
chusetts, one of the country’s leading batterer intervention programs,.the rn-ost
successful batterer programs are the ones that seek to .preserv'e re!at.lonsh1ps,
stability, jobs, and connection to community. In addition to presex'fvmg some
sense of stability, the work-release option of the batterer detention facility
would have several economic advantages. First, it would remove the threat of
economic deprivation for the battered woman if she ot her children are depen-
dent on the batterer’s income. Economic pressures are one of the most often
cited reasons that battered women resist prosecution of perpetrators, espe-
cially if it means that their children may go hungry. The batterer’s wages could
be remitted directly to the facility, which would ensure that support pay_nfents
are made. Second, judges are reluctant to incarcerate batterers when the llkel‘y
result is forfeiture of employment.®3 The work-release opt%on removes th1.s
impediment. Third, the batterer could finance participation in the-pr.ogram if
he is allowed to keep his job.* This would defray some of the operating costs,
as well as potentially increase the batterer’s commitment to the program.

THE CORRELATIVE SAFETY PLAN: ELECTRONIC MONITORING

Batterer detention facility programs would include a “correlative safet.y :
plan,” in which both the abuser and the victim are equipped with ele?tr?mc
monitoring devices that automatically activate whenever they are within a
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certain distén_ce of each other. Rather than relying solely on the batterer’s
internal control mechanisms, an electronic bracelet would provide external
control as well. The extra measure of security will provide the woman with an
increased sense of safety knowing that he is being monitored. Such a system
would dramatically increase the effectiveness of a “stay-away” order, Elec-
tronic monitoring is a method that can be used to achieve the judicial objec-
tives embodied in a protection order.

Other available tracking devices should also be considered in planning for
the victim’s safety. A combination of state-of-the-art devices would likely pro-
vide the most protection.

THERAPEUTIC COMPONENT

Batterers who participate in the program would receive intense counsel-
ing and intervention therapy. Treatment modalities would be modeled after
programs like EMERGE, which combines cognitive-behavioral techniques
with “accountability-focused group therapy,” or the Duluth curriculum, de-
veloped by the Domestic Abuse Intervention Project in the early 1980s, which
situates battering within the larger context of male privilege and challenges
batterers to reconceptualize gender relations in order to eliminate their violent
tactics.*s The Duluth program seeks to replace the “power and control” wheel
with the “equality and nonviolence™ wheel 46 4

Batterers report that the one thing that matters to them is consequences.* A
batterer detention facility creates the possibility for consequences where none
previously existed. More specifically, it would capture abusers who are in a
mid-range of abusive behavior, and who previously would have only been
subject to a (ineffective) restraining order. There is a large universe of batterers
who could be helped by such a program.

These state-of-the-art treatment intervention models would be INcorpo-
rated into and adapted specifically for the batterer detention program., Be-
cause the program is in-house, the treatment would be intensified to correlate
with the batterer’s physical detention. Thus, batterers could have daily ses-

_sions rather than weekly or biweekly ones. Further, batterers would receive
both group and individual therapy sessions to. maximize the effectiveness of
the therapeutic intervention. Because the batterers would not be allowed ac-
cess to their victims, different methods would be employed to measure the
progress of attitudinal adjustments. The length of the detention would corre-
late to current treatment regimes, but may be shorter because of the increased
intensity. Facilities could experiment with the program length, incorporating
graduated controls for when the batterer is released. The existing literature on
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batterer intervention programs suggests that two months would probably be
the appropriate amount of time for the in-house detention. '

CAN IT WORK IN REAL LIFE?

In one sense the creation of batterer intervention facilities represents an
institutional reflection of a paradigmatic shift in focus from the battered
woman to the batterer. Yet in another way, it might simply be an idea whose
time has come. Since I presented the ideas in this essay at the Sexual Harass-
ment Conference at Yale Law School in 1998, T have spoken to hundreds of
people about the idea. I am pleased to say that the concept has met with
overwhelming support from victim’s advocates, judges, law enforcement of-
ficers, academics, and other various members of the community. I have dis-
cussed the idea with representatives from different municipalities in various
geographic areas.

I'have encountered two concerns with the proposal, both of which can and
would be addressed in designing a pilot program. The first and most serious
concern was raised by a prosecutor who has worked. extensively with victins.

She asserted that jail is the proper place for batterers, and that any time a -

program is created to help batterers, it takes away from the available resources
for battered women.

My response to this is twofold. First, I agree that many batterers should be in
jail for their crimes against their intimate partners, However, most judges are
reluctant to send them there, but would be more inclined to admit them to a
program that would both detain them and offer the most effective intervention
available today. The existence of the program and the added requirements of
conducting a lethality assessment in itself would require judges to take much
more seriously the victim’s safety and the potential dangerousness of the of-
fender. Second, resource allocation is a matter of political will and prioritizing.
There is no reason that money would be taken from battered women'’s services
to fund a batterer intervention facility. Rather, the money should be taken from
prison budgets. As discussed above, allowing the batterer to participate in
work-release alleviates some of the cost concerns, as he can be required to pay
rent. In my opinion, lack of funding is an excuse thar people use to preserve the
status quo, especially in the face of a truly progressive initiative that could give
women more rights. T know, based on my many years of experience in govern-
ment, that budgetary measures are kighly discretionary, and quite simply,
where there’s a political will, there’s a way to get things done.*

The other major concern was about the right of the defendant to a fair trial.
Some people thought that the program would essentially convict a defendant
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and sentence him without conducting a trial. As I discussed in the section on
the importance of a coordinated community council, defense attorneys would
be part of the planning for a pilot of the program. Many jurisdictions, inctud-
ing at the federal level, already have pretrial detention statutes under which a
lethal defendant can be held until trial. While this program involves something
less than pretrial detention, it is important to note that there.is precedent for
such detention. Moreover, the jurisdiction designing its batterer intervention
facility can construct the program as an alternative or a deferred sentence.

Conclusion

The hope of this project is to reverse the institutionalized structure of
society’s response to men beating their intimate partners to produce a correla-
tive change ini the current distribution of entitlements. Quite simply, a woman
should not be forced to leave her home after she has been the victim of a
violent assault committed against her by her intimate partner. For the criminal
justice system to consistently support this result— expecting her to leave while
failing to hold the batterer accountable for his violence — perpetuates an intol-
erable denial of equal protection for women under the law. Moreover, to leave
her in hiding and at risk of predictable future reassault denies her liberty t-
participate in society as a citizen. : -

Catharine MacKinnon is right when she points out that the Supreme Court
in Morrison sent women back home to their abusers, where they have no
rights.#? But the Supreme Court is not our only hope. We have other viable
means of fighting this battle, and it is time to work on identifying and challeng-
ing those institutional structures that keep women in their place, whether by
design or effect. We must demand a public explanation from those who would
defend the status quo, in which a woman can’t go home again. ‘
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Why Doesn't Mo Leaves 553

tmmediately as emergency orders of protection. These can be issued ox pAEtS;as in a
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contained in this directive, ancient though the formulation may be, sound hauntingly like

the sentiments expressed by men in {current) violent relationships.” Angela Browne,
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most recent batterer intervention statistics. Yet, half of batterers who are in treatment
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gram in Denver, Colorado. See also wwwnashville.net/police for former Lieutenant
Mark Wynn’s form on lethality assessment.
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the batterer begins to act without regard to legal or social consequences. See Barbara
Hart, Pennsylvania Coalition Against Domestic Violence, Assessing Whether Batterers
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