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The Eleventh Circuit reversed the district court’s dismissal of Tiffany’s
claims.” Shortly after the new decision, the parties settled the case out of
court. While the settlement amount has not been disclosed, it has been con-
firmed to be in the six figures.”

Another case pending in federal district court against Arizona State
University (“ASU”) involves disturbingly similar facts. The plaintiff in that
case alleges that ASU recruited Darnel Henderson to its football team, but
over the summer before his freshman year, he was expelled from the “Sum-
mer Bridge” program because of sexually harassing and threatening behav-
ior.® Despite this expulsion, the coach was able to convince ASU
administrators to allow Henderson to return to campus and re-enroll as a
regular student.”” Henderson was on “residential life” probation for undis-
closed infractions when he sexually assaulted the plaintiff. According to the
briefs in the case, Henderson tracked the plaintiff, another student whom he
did not know who lived upstairs in the same dormitory, waited until she was
alone in her unlocked room, then entered her room and raped her while she
was unconscious.™

This case is similar to the UGA case in that the school knowingly re-
cruited an athlete with a history of sexual misconduct who later sexually
assaulted another student. In both cases, the coaches went out of their way
to gain admission of the student athlete; pulling strings to get others higher
up in the administration to approve of the admissions and even grant schol-

By the time Cole was dismissed from WVC, Harrick was at UGA and again
recruited Cole. Because Cole did not meet UGA’s standards for admission, Har-
rick requested that Adams, the President of UGA, admit Cole through UGA’s
special admissions policy. Adams is the sole decision maker when admitting an
applicant under the special admissions policy. Cole was admitted under full
scholarship.

Id.

7 Williams, 477 F.3d at 1282. In an interesting procedural development, the court
revised and republished its decision one year after the original opinion in order to address
more fully some of the issues. The result in the case was the same, but the analysis was
strengthened in certain ways favorable to Ms. Williams.

75 University of Georgia Settles Harassment Lawsuit Against Former Athletes, (May
3, 2007), http://www.universitybusiness.com/newssummary.aspx ?news =yes&postid=26
80 (last accessed May 19, 2008).

76 ASU had a Summer Bridge program for transitioning high school students to col-
lege. According to the complaint, one residential life employee continually feared for her
safety because of Henderson’s potential for sexual violence, another female staff member
resigned her position expressly out of fear that Henderson would assault her, and yet a
third female staff member moved out of the dorm and off-campus because she was afraid
of him and his friends. Plaintiff’s Statement of Facts in Support of Motion for Default or
Partial Summary Judgment and Sanctions for ASU’s Willful Destruction of Evidence at
9q 5-6 [hereinafter J. K. Statement of Facts], J.K. v. Arizona Bd. of Regents (No CV06-
916) (on file with author).

77 Plaintiff asserted that “in late July, 2003, however, Koetter, the head ASU football
coach, was able to convince ASU administrators to allow Henderson to return to campus
and re-enroll in August as a regular student, despite the almost unprecedented history of
his having already been expelled.” Id. at 7  32.

®1d. at 12 q 65.
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arships to these men despite their criminal records and propensity to commit
sexual misconduct against females who would be exposed to their presence.
The theme of this male buddy system in sports in which coaches and others
support violent athletes regardless of the collateral consequences, is em-
blematic of the male privilege that underscores attitudes of male entitlement
to sexual access to females (whether the females are interested or not). That
the schools at CU and UGA did nothing to ameliorate the risk that a privi-
leged male athlete with a history of sexual predation would present to female
students was a key factor in the appellate court’s opinion in each case. The
strong precedent of these holdings should inform the current case involving
ASU.

Such cases illustrate both the male athlete’s special type of entitlement
to sexual access to females and the increasing trend of courts to hold schools
liable for these egregious assaults. Still, money matters, and schools will
often privilege the rights of their profit-generating football players over the
rights of their female students. However, these recent decisions against uni-
versities in cases involving allegation of athletes committing sexual assaults
suggest a shift in a positive direction. Schools are no longer only concerned
about being sued by the respondents in sexual harassment or assault cases;
now they are considering how to avoid suits by the survivors as well. These
recent cases, where millions of dollars were paid to the plaintiff/survivors,
can be used to convince schools to do the right thing in terms of instituting
effective campus sexual assault policies.

V. CoNcLUSION

Nancy Lieberman’s closing remarks at the Conference bear repeating:

If we want change, we need to start working together, even if we
do not fully agree with each other. Every day there are people in
Washington D.C. that are attempting to rescind Title IX, so we
cannot get too comfortable. We must never be satisfied, and we

must want more and expect more so that future generations can
continue to benefit from Title IX.”

'1"h1§ conference was a tremendous gathering of people coming together to
do just that. The progression evident in the recent wave of athlete sexual
assaul_l cases should be used to convince schools to affirmatively disrupt the
coupling of male athleticism with sexual entitlement. Potential liability in
this area has changed the calculus such that schools must now consider the
h_kellhood of being sued by sexual assault survivors. But most importantly,
We must remember that working together to encourage schools to use their
unique positions of leadership to create campuses where sexual harassment

™ Nancy Lieberman, Conference Transcript, supra note S, at 406.
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is not tolerated. There is much room to read Title IX aspirationally, and to
work with activist student groups as well as college administrators to de-
velop and implement truly effective policies that promote sex equality. The
cases breathe new hope into the fight for elimination of obstacles to equal
access to educational opportunity—Title IX’s promise to women.



